SEPARATE COUNTS IN
~ NERLICH INDICTMENT



Mr. L. F. Hellmuth, K. C., Objected. to
Form and Hed It Changed -Prosecti-:
cution Does Not Examine Some Wit-
nesses Called---Accused’s Brother Says;
He Believes Both Are British Subjects



m. traversed from the winter
selling of the Aseizes and posipo
from time “to tine during this pres-
ent spring s - commenced_ to-
1 day, with Mr, therland on
|(he benet:,
s| For Nerlich am-namd Nr. 1L F.
Hellmuth, K - George T. -hep.
‘dby. K.C., and \u \\ Mason. The
jcase for the crowp was presented by
P e W, Mikel, nd Mr.
1. (.nr(-:r. Mr. (mldnn Shaver acted
. A5 Junlor 1o Mr. Mikel.
At the upening of the case Mr
i Hellmuth rose. “I desire to wke ex-
'[ception 10 the ihdictment,” he be-
({an, u.» submitied that the indict-
'ment was drawn up en the Eng-
| lish and we have a treason
fact in Cnmuln " he suid
e words “in suc . in-
| sisted lhould In the indictment tol-
. low “assisting any public enemy.
\Ir llellmulh read  the indict-

1 'T hat In September, (‘YLlanY. No-
vember and December, 1914, and in
January. 1815, he did maiiciously
and traitorously aid and comfort the
(enemy of Hia Majesty the King. by
| jpclting and  asisting one - Arthur
“ German subfect of the
| Fmp'ror of Germany, a public
| enemy, now at war with His Ma-
Jem the King, to leave the Domi
1ion ‘of Canad; d join the enemy’s
forces, and b) &iving Information to
assist the said enemy and by trad-
{ine with the enemy contrary to the,
| Criminal Coa,
Three Overt Acts Charged.
The second objection raised by
Mr. Hellmuth was that. as ~there

was no object in pultln‘
Iho deﬂnmon of treason in the in-
dictment, said Mr. Mikel. There
Wan mo mystlc power in the words
of the statute. . To separate the
!counts as asked by Mr. Hellmu!h
| would prolong the case very mu
lengthy discussion between his

Lordship, Mr. Heflmuth and
Mikel followed

His Lordship ruled that in the
interes's of justice three separate
charges should be brought.

‘The Grown argucd that ten day's
notice Is required after any aew in-
dictment before the trlal can pro-

Change of Form Only.
Mr. Hellmuth maintained that
| this was not the case. us the change
he asked would be merely a change
of not a chnnte of “sub-

When a true bill is brollthL the
Grand Jury formally assenls that
the court may make a change in the
form. but not in thc substance of
the indictment.

Counsel then retired in a body to
change the form of the. indict-

|
| ment.
| Judge's Suggestion.
| Counsel returned to court at five
'minutes past eleven. His Lordship
|said that, without the slightest mqh
o criticize the conduct of the la
case agains: Mr: Nerlich, he thousht
‘that on eo serious a charge as this it
'Inuld be better. safer, more reason-

¢, that one of the counts be tried
cfore the o(hen\ hr tried either to-
‘gelh T

He thought mm the courke of the
last trial went to strengthén the view
he hed taken. It wasx a matter of
discretion and falrness, he anid, Iar.
n; had d?en

a ce,
changed. - Thia had been signed by
the Crown(vourns:
.w;u-m Assents.
“Do you consent to this, Mr. Ner- |




d_hin Tordehipfand xr.
d that he did.

nuth rose to give fol rmu
hie took bjection. to the

and trading with the enemy.
ebjection he would amplify later.
: cti

L the prisoner.
on ,hem- nounu. an that the jury
hmd mem ed.

erlich then entered the boxs
He was nrralxn-:l on a charge of as«
sisting Arthur Zirzow, erman, tq
leave (l\lmdu and join the forces
the ene

"l(‘ldfd Not Gullty.

in 5
Bmlnsl‘nnd Stephen Boswor! £

‘The Crown rlull nged Rleh‘rl
Jerrett and Fred Webb.
‘When

the jury had been sworn,



Mr, R. H. Gre-r commenced to out-

ury the Crown's case on
which the serious c)ur‘e'ol’ treason
was based =

5 Bomn in Germany.

It was Rlleged, sald he, that the
father of the Accused was & Daturals
ized British subject. The accused
was born in Germany. He had fol-
lowed father in the business in
Toronfo where Mis brother handled
the - local end = while he (Emil)
handled the European end.

In persuance .of this business s;
bad gone frequently to Germal
whence he had returned in May.

Mr. Greer then went dn to speak
of “Arthur . Zirzow. a llcutenant in
the German army. who had. received
his discharge and come tp Canada,
where he had met the accused half
a dozen times. He had ‘explained to
him that he was not able to rejoin
the German colors partly on account
of his poverty and partly because
he had made an “undertaking”
with the Canadlan Government,
promising to report at stated inter-
vals and not to leave the district
without leave. 3

A letter sent by Mr. Zirzow's
wister to Zirzow on October &, 1914,
written from Germany was then
read to the jury. The letter said the
sister was surprised and pained that
on the firs %
had not gone to the neutral United
States and in a neutral ship made
his way to Germany “as you would
very soon get an opportunity to do.”

3 ppor-
said the letter. I am
glad we have found a way to cor-
respond.  Direct  correspondence
would, of course, be impossible.”

The letter went on to spéak of
Ernest.  Zirzow's brother . in the
German army., who had been shot
through the neck and who w
ing nursed by the sister. He had re-
celved the lron Cross. She wished
that Arthur were likewise serving
the Fatherland.

Gave Zirow Money.

This letter had been shown to
Nerlich, who had given him $10,
not directl; hnl through Zirzow's
roommate 5 Jones avenue, one

Keintz, a walter {rausman’s
Hotel.

Zirzow had been arrested with a
Pullman reservation and a ticket to
New York with $18 in his pocket.

“The: crux of the question you
bave to consider 1s: Did Nerlich
give this money to Zirzow to go t
join the forces of the enemy?" Mr.
Greer then went on to say that the
Jurors should so try the case as to
uphold the traditions of British
Justice and fair play and without
undue prejudice.

* Counsel Obltﬂn.

It was unnr‘ttdemed he had
never heard of thi:
not consistent vlllh Xhe dignity of -t
Crown, said "Mr. Hellmuth when*he
learned lhll lhe Crown did not in-
tend to
J. H. Pecers nml “air. Otto Hoppe.

Mr. Mikel sald he could see no rea-
son, neither he nor his learned
friends ‘could see any reason why
they should examine a witness from
whom they did not expect to obtain
any relevant facts. 3

is Lordship ruled that i was ihe
dnu of the Crown to produce the
witns whose pames appeared on
the Mrk of the lndh-tmem' but that
he cnuld nol force the Crown to ex-

Br Hoftmann was put In the



handed the witness over to the le-
hereat Mr.-Hellmuth pro:

saying he did not wish to
use sirong nn:u-n. but the situ-
ation was un) nt

Mr. "Mikel informed his Lordship
that he had Informed the defence by
letter a month ago that he did not
intend to examine these witnemse

Mr. Hoft . Mr. Peters and Mr.
Otto Hoypc an’ testifled that they
had believed Zirzow had imended to
§o to New York merely to ob!
work.

British Citizens.
Mr. Henry \:rllch hrulher of the
used, said that ough he and

hlﬂ informed their customers that
and his hralh!r were British
cltizens,
When Mr. lllkcl began to ask
concerning a_conversation between

After discussion his Lordship: per-
mllled Iha questioning on the polnt
to

1%asked him It he knew Zirzow
was golng to Germany. We had no
other . conversation nrdln‘ Zir-
zow.” sald Mr. H. Nerlich.

“You ‘see_how dnnurou: it in to
o‘hljeet sometimes,” sald hix Lord-
ship.

regarding lhe accuses
leanings. “I object.”” Mr. Hellmuth

Mail Came Direct.

“I never kmew how. the firm ot
its mail before the last trial.” Mr.
Nerlich was referring to mail de-
n indirectly from Germany.
Any mail 1 recel \e‘ came direct,

as Briush.
Their tirm Rud beén: doing -busl-
in Canada since 1858. Since

thers saw little of one.another ln

te life. Their business rel
nships during the last twenty-five

vears had always been the most

Py
As to the trip taken by Mr. Emil
.\'erllch to Montreal just-prior to his
arr Mr. Henry Ngflich sai it was
nnllrel), for busin They had dis-
cuss ( Iml.l\.l which of
the: brolhen sh
At this point L. conrl adjourned

ulﬂll 2 o'clock.

Ball, given )um’dn was nllowd
to stand.
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