l.luanimous- Decismn of Cour!
of Appeal Is Against Would-
~ Be Immigrants—All Actions
~ of Authorities Upheld.

GOVERNMENT HAS
POWER TO EXCLUDE

mm) ranox\ Law and Orders-
in-Council Declared to Be
Constitutiona — Board of
Inquiry's Agtion Regular,

By unanimous Judgment the British
Columbta Court of Appeal has disminsed
the appeal made 3
Singh, oné af the 352 Kast Indians beld
on the S8, Komagats Maruy in Vencuu-
Ver Harbor by the immigration authors
ities, for a wrlt of habeas corpus. The

briefly, to sam
g arrived at that conclusion M.
Justice Irving, Mr. Justice Martin, Mr
Justice Galliher and Mr. Justice Mc-
Phillips declared their coneurtence with
the Chief Justice in the order named
fhe Tormer entering moré raily 3o the
matter, while the Jatter made a short
the momen:

e Courts trum

it
bis opinion, tnhibited U
interterence, that the boant had ample
evidence to warrant its concluston ag 10
Munent singt's character a3 8 laborer:
a was w nation. complete
In itselt, with power to pass wny law
which theé Imperial Pacllament  nfight
ss {0 this Tesdett, and with power to
implement such statates

When thelr lordstips  tuok
Places tie auditort
throng wis an liustration of the

W the

Into Canads, Thete wers @ number
wuriving

3
£
2
H

he determization of the
Jmmisration officers to  enforce th
regulations in ate Mr. Robert

who wus leading coun:
Bird, in the presentation

to overcome

Kitchie, K.C
ndent Reid,

acte.
ertcmtion Department, ws alao va-
capy, Mr. Ladner appearing, while Mr.

ce, Irrespec-
tve of whether or not the applicant
happens to be & Betish Jab and
{hat the fmmikeation luw and the or-
deraein-gouncil based on it and under
which the Immizration ofipers ave bl 1.
arvivals, are sound, thelr

that steps will be tuken to denort Gurdit
Singh amd his e
lay. Theee 15 a possibility tiat M. Rird
witt be instructed to catry the appe:
i ‘the-sumreme Court, and even ax far
2 peil, but (he xolution
what disposition shall
e made of those affected in the inte-
Fim lies in the hands of thoxe charged
with the enforeement of the razulations.
Chlef Justice Macdonald

Cuder Justics Maclonald's Judkment

3 the Ml

The appellant. Munshi Singh, Whe
seeks 1o enter Canada as an fmmigrant,
is & native of (ndia and @ British sub-
He ix one of a large number uf
immigrants who have come to the port
of Vancouver fn the Komagate Maro.
e was denied permission to 1and an
after formsl proceedings were had be.
fore a board of inquiry, he wax Trject
«d and an order wax made by’ the board
for his deportation, He then applied
0 & judge for a writ of habeas corpu
to test. the legality of his detention, and
from the refusal of the writ he now ap.
peals to thly court. 5

On the threshold of the case is the
4|Il!nl|un of the constitutionality of the

sominion Acl. Thdt the King. with the
e and sonvent of the mperial Par.
lament. had thé power to make laws
for the exclurign from Hritish posses-
wlons of immicrants, whether British
subjects or not, has not Teen mmum.m
ax lnde it would mot be dounted. -
the terms of the Rritish North py=ths
Act the et af Canaa: I oTothed




Wit soveTRRgN. POWSr in matlers relat-
Ing o tmmigration luto any part
Dominion. No residue of Authority ex-
cept the power of dissllowance fs icft
Wwith the lmpertal Parllament, and hence
subject to the pawer which hias not been
exercised with respect to the Imuifiia
ton Act, Canudw's authodty th admit

complete “authority a5 plenary ax
ample . . . . as the Lmperial Parlia-
ment in the ple mllud- of fta’ paer. pds:
sexses ami could shest

The next question ;. us to whether
or mot the three  orders-in-council,
under which the jmmigration autior:
itie have acted Ta rejecting the appel
junt, conform.tu the wuthority given
by the Immisration Act to the Gover-
nor-in-Council to make such  Orders.
the act apecifien certain
shamen 433 then pravidas

5, So much of wection
37 as i relevant to this reads:
“Regulations made by the Governor-
iu-Cyunell under this aet may- provide
a5 a condition to permission to land in
Canadar, et lmlgranis and, pouriat
nall poseess in thelc DNn Hight, money
168 Drpacrinad iinimarh wmowE, WBAC
3mount may vary according o the rve,
ecupation or destination of such im-
migrant o toarist, wnd: atherwise ac
cordlng o the. elrcumstantest

pursnance of Ihis Author

it made a reguiaijo

know L which read

“Frowm and after the (als herest, no

ot any Amatic_rave shall

1 Ju Canada unless
posacss

10 any
pative or subject of
countey as to which special statutory
regulations iuconslstent With thix togus
Iathon are 4n foroe, sr with which there

ment o conventiof bading the Gov-

wn Bf Canadgg if the provisians
of, thix regulutl Inconsistent with
the stipulations of such (reéaty, agree-

went or convention.” ra

Much Ingenfous arzumient wan direct
o to thix section aud order, the prin.
sal contention heing, tiat the. order
Jes beyond the authority Kiven by the
wnd diseriminales . asainst a
partieiat vacei: Tha-section T gbt: wal
ra

M
Sevlation he might.bare Yegard.to the

tion and destitation of the
Immletant oF 108riai: | Tt fanieriNtes
that dixcrimination with respect o race,
which the order-in-council makes, when

In that becunse the Asfatie Face - was
sinsled-got and e Tave. 800 Rpplted
10 other kvre was an unfust
Sincrimination pot avthorised by that
sechlon. The provisa In % C. 24. which
+xemple fram”the monetary. test, natives
of Astatic countries with whom we hav
tretiea oc. conventlons affecting  lni-
wigration, or whose subjects  are ad-
mitted under other statutors laws or
regulations, was referred to us Yurthir
suppartagBhis contention. bat o my
wpinion the conditions which made such
A provien necedsary are lmportunt, as
showing that 4 37 could not be.
And wax not intended. to  have hees

in favor
tatus
already,

fixed by statute or treaty.

The Board of Inquiry  acted. also,

under another order-in-cauncil,
on January 4, 1914 and Knows

Aot That  sulsecthn . en-
ables the ‘Gosernor-in-Council by proc-

Tamatlon or order 0:
“Prohibit the Janding in Canada. or
11 port of entry In L4n-

1o Canada othecwise than by continuous
doucnes from 15 SpunieyotCwhlchag
natice or maturalized citizen, and
Gpon & throngh HoNot Surchinm i (ki
country, or prepaid In Can
e b i
language  With the  &ubesection, and
hence no doubt arlses Ax o its eon-
forming to the att. The fact s coi-
ceddd. that the appellant did not, and
coutd not comply with thix regulation.

Ie used In section st..u would

uw each

and
vm




Then again. sub-section (a)-of section
38 authorizes the —Governor-in-Council
10 “prohibit for a sthted period, or per~
manentiy. the landinc In Canada. or the
1an t any specified port of eatry
T Camale. ot Impalprmrie Galbaging o
any race deemed nnsuited to iy climate
or requirements of Canada, of if juimi-
xrants of ..uv apecified cluss, occupation
or character,”

In pursuance of this authority the
Ordegin-Counell V.C. 837 g
on’ the 3ist of -Mareh, 1814 "It provides

t from and after its date and untit
the 30th September, 1914, the Janding at
any specit=4 port of tlll.f)‘ el Ush
Colamibia_of any jmunigran
artisan or & *Taborer 1
Among the specitied, ports’ o€ eatry 1y
the part ot Vavsouver: . Tt fs not:con-
tended that tnls ltﬂﬂ‘ does not Mlm‘m
190 pectidn s kS G 1"tk

e Buard of Tnquiry qmmw hela
- appellant Aaborer and










cislun we order of
Board of  Inguir;
3

i non &
statate which wak anconstitational, no

tie Couet could amd woubd iniec
4

et what in that
hegul setention
Ax Iy opinian tite LmvgEAion Aeg
ix mot unconstituiional, atd the oFdeE-
w895, % net ultra vires, |
‘e Toara was legally seleed of
e sl of the T, [ Gk e
durt, cannot revlow a4
e n |

elsion upon A
que ch the Board was Auiboi-
Juit to decide, The appeAnt, 1f he Mave
150 of complaint. ix not Without
As an appeal to the Minister of
wiven by this Act.

Sasult s <hat Inmy opinton the

ortte Americs A6t veeted o the
Parigment of

nelinlex the TiE it
even excepting Gioks
+ Unitea Kingdom: that vach
pa-ti-couneld in guestion hory

n would bar
Boand_of tigu

praihed on_the_sround of a
tie appellant is a laborer, Is not apen
to review except by the Minister of (o
Interior.

It tollows that the appeal must be
dinmissed

Mr. Justice Irving
Reterence first I made by His

tio, 93 of the British Norta
‘which was & dalegation of
itative and executive powers by the
wai to the Dominfon of Cunada “in
relutlon to smimtgration fato ull or 4y
of the Provinces of n res-
e e o anieeate oy

the Dominion, he sald. st ap'
authortty s ample ax the Tmperial mr—
Hament and wo bad & FiEht to make la
for+ the. exclusion or the expulsion o
Alteris.  Io' continded: It seems 10 me
plain bevond all_question thai Canads
Tk & cight also 1o make laws for the
exclusion and expulsion from Canada of
Beitiall’ subjects,  whethor of . Aslatia
raceor of Earppesn race irreapactive of
whether they come from Caleutis o
bt BT D dart
sh subject of - Amiatc rave,  coming’
from Hong Kong, that we arenow deal-
been done by Packfa-
0 any Buropean

Mr, Justice Irving coniinuing speeifi’

Uninik, shows that the irus point  for
our determination has not Arpre-

ciated: Our duty To to determiny o this:
appeal whether the applicant is lllex‘




e W
m come. 36 ke miasiwibh
“:_-v. siet e

Mie comu-from the land of whic!
«w native, was & fullacy. Vioug Kong wax
in ry. geograpbicatly desig
nated Chinia. and there ¥as vo pretence
that Munshi Bingh was & patl¥o or na-
turalined citlien of Chipa. The word
was used in Jt3 geographical
sense i the Act. ~ Mis Lordaimp dis-
missed Ere argument that the dmmlgra-
Hon Act, fn 0 far ax It dealt with
Britiy subjects, wan wlira vires with

quiry, stating in conclusion that thers

was nothing 1n the proceediugs befors

the Board of Inquiry "in (he cake &L D

COUXT PIRAT T FVIRW

their findings. There Is no defect ot

Jurisdiction and no fraud.
M, Justics MePLillips

After announclug Bls decision, which
be ‘cxvialned was- amplified. 1 wrisin,
My, Jusice s Philllps- said:

“1 have looked upon this quastion £
one momentous tn charicter and whici
19 exerclatug & geeat deal of public ai-
tention.  Short)
courts are absolutely fabibited from in-
terforing with the proceedings under the
mmigration Act; that the -meaviog vt

D1 Sotun . However, shousd L be wroby
I that, | am thoroughly. satisfed W
no law or tuleof eddence
Infringed upon 1h vegard 10 the woard
of nauiry's_conduct and decision. that
there waa ample reanon £0F (e devision
it arcived at, and (hat thore hus been
o wenial of Justice, Pachament has
puwer 1o deal with immigration. and
such an et would be paswed by any
Parliament charged with matntatiing
pesce, order and goud goverpment i
Catads.

“L am further of the opinion that we
can now make the pronouncement that
Canada is & matioi, complete i,
part of the Britixh Empire, but that she
may emact any Jaw which the Imperiat

¢ to the Immigin
Uon act. the -Parliaent of - Canad
would ve, and 1€ 14 1x hetd tiat the Tm-
perial Par -san exclide frim
Great Britain and Ireland people cven
yae aw seki ot s die.
Feigment of Canudn
s SeInien THRCbu TAPaeTay ForTTament
and the Goveriment would be enabled

would the Imperial Parlisment, acting
10, the st Interests of the nation where
& national crisiy has arisen
having 1o deal with a national -erials
and situation,
have only ta mes that t
Flest ot

Wil vegard to the point raisvd us (v
the ciyl] rights vf the East Indiens, as

the facts, Uiat Munshi Slagh was Witk
in Casads, tot yet being landed. The
appellant's domichle unquestianably
India. This being tie, be pointed out
that Sunshi Stigh wax (e posttion
of being uaable to laim any dvil Hights
in British Columbia.

Hin Lordship did sot thigk (hat the
argument that the East Indians could
ot properly be termed of Asiatic rag
s crheinl

Uy adds: “The Parllament of Ca
—the natlon's. Panlfamente:
o be! sate ety the SRS OF
ada from an influx, which, it ix o <)
Mera to wonfite vy, miEht anninilate the
i whole potentiat

© Western ¢Ivillzatiol, and it
the dire results thar would naturally

Britin subjects

their uwn interests thelr
of residense ix within the confiacs. of
Their respoctive countries 1t the Contin.
ent of Asia, not in Cunada where thelr
enstoms are not 41 yogue and their ag-
hesion to them here only glving rise to
disturhances. deatraetye (o the wellhe-
ing of rockety and againat the malat
ance-of peace. order and good govarn:
ment. 5
1 ms oplnion the Tmumigration. et
and weil - veferied o
comktitute full and Justitiable warrant
for the Oetention of the appallant by
the tmmizeatio o his.
deportation-the depot tation order be-
ing zood and suMcient dn Taw ecen wers
the dectalon of the Toard of. Tnquiry re-
viewable—and nasgrounds are made out
fof the appellant’s discharge—~but th o
Yoling ] am not 1o be Understopd as
holdlng thAt theric i ans power of re-
view or the rigit o invoke habeas
corpus * proceodings o effoct the dis.
chatie of the appeliant, as my apinion
fa that Beetion 25 15 an absolate fuhibt-
ton upon the Court, and {here s no
Surisdiction In the Caurt to grant w-writ
of haboas corfus and: thereupon dis-
Ohargs’ the appeliant fromh custody.

rderstiten
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