ENEMY ALIENS
IEGOME CITIZENS

Whether They Do or Not They
Enjoy Full Rights Refore
Courts of Canada
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SAYS JUDGE ARCHAMBAULT
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Dealing With Naturalization
Petitions of 652 Germans,
04 Austrians and Seven

‘Hungarians

Germans, Austrians and Hungarinpe
residing in Canada, may becomas nat-
uialized citizens of the ocountry and
whether they become naturalized or
not they enjoy the right to take suit
before the courts of the country,

Such, in brief. was the ruling of Mr,
Justice J. B. Archambault in the Cir-
cuit Court on Saturddy, Hig Lordship
dealing with the naturalization pro.
ceedings in the cage of L2 Germans, 04
Austrinns and 7 Hupgarian subjects,
whose applications fur adnilssion 1o
Canadian citizenship had  been op-
pased, on account of the fact that they
were sublecis of slates al present at
wir with Great Britain, tlis Lord-
ghip adjudged that taking “into con-
gideration certain provisions embodied
in & convention reached at The Hague
Conference of 1907 and later ratified

by the Powers, subjects of an enemy
stale were not despoiled aof thelr
rights before the law of the land at
war with t(helr country, A proclams-
tion issued by the Canadian Governor J
in Council &t the outbreak of hostil-
itles, wherein it was stated that such
aliens residing in Canada were 10
enntinus to enjoy the protéction of the
Jaw, was also cited by the Court, Mr.
Justice Archambault holding that
such “protection” would be non-exist-
ént  were enemy allens denjed thelir
right boefore the courts of the land.
His Lordship, bowever, dealt with
this point only incidentally, as the
question up before the court concern-
mf naturalization alone, |

The following is a trgnmation of
the Court's ruling: |

' JGI}GMLNT OF (O1RT. f
| “The question to be mttied 5 the
following i
18 the quality of r‘}e:‘maﬁ or Anm-
rian allen in the presgent state of
aﬁl&!‘a an obstacle to their natural-
fzation” In the first place, before
entering into caonsideration of the
question put, let us determine the
character of naturalization and the
functions which this court exercises
ir connection with naturalization, |

“Dsetinition-~Naturalization 48 al

mvwgn and o sceretionary act of the
public power, by which a person ac-

quires the quality of native (Fr. nat-

fonal) or that of citizen in the stale
which that public power represents
_(‘Waiqﬂ, It {8 to be noted that it I8 |
essentially a sovereign and diseretion-
ary act. Let it agnin be noted Lha'

it 18 based on a contract which tukes |
gmm between the nition and the per- |
son Jﬁimm, that nation, by & coneurs- |
rence of the two wills The state
to which the applicant for naturalizs-
tion belongs s not consulted in this
contract, Whether that state permits |
or does not permit the expairiation of
fta subject, recognizes or doeg  not
reengnize the naturaligation, the nat-
mlimlmn has its offect,

“Les prescriptions Jegales coneern -
aﬁt n mtmna‘me sont d'ordre publigue
internationale.  Elles s'imposent dong
/U respect de tous, sur le territoire ou
elles sont en vigeur el ne sauralent |
etre tenues en schee piar la lof nat-
fonale ou da domiclle des parties,
tmwﬂﬂ Fr. Vbo. Naturalization |
No. 823,

. "These pninm hrwmx &m dmlt
mth the quesiion now arises is o

what power in the conceding state |
is W pronounce upon maturalization
Is it the legisiative power, the admin- !
umttw power or the judiuim pﬂww !

mem these functions sre on-
to the administrative power.
It s ﬂu gutne (n England, where they
devolve upon the Secretary of State, |
who issues the ecertificate or refuses

it. in his absolute discretion,’ without |
giving any reason and without there
being any appeal from his decision. |
The United States, on the wmtmr}’.
have made of them judicinl functions
and there it is held that the executive |
branch .of the Government ecannot
prescribe the action of any court on |
a given application 8 Moore Intey.
national Law Digest, p. 128), _‘,_

"According to ﬁur law of naturaliza- |
tion (B.R.C. p 77) the procedurs is
made up of thrﬂ nots, the amilita-l
tion, the enguste, and the devree or !
&#rtmmu

“1~The application is made bafore
m*mm persong  invested with the |
power to administer oaths of residence
and alleglanve—the Governor General !
Keeping the power o confer such |
suthoerizsation on special commission-
e LArt. i%) é

Ye"These are persons authorized by |
jaw or by special commission who are |
gharsed with assuring themselves that
the allen has Tulfitled e Cconditions
revuired as to residence and moral-
Y Lmorajite) And if ‘hix empower- |
i offivie! eof the administiration éa;;f
salislied with ihe proo! and s con- |
vinted of the morality of the alien, he
gdaiivers Lo a0l alien » certiticate :
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which affixes its meal on the certifi-
cate  of naturatization, just in the
same manner as all p ersons to whotn
the administrative power can give the
same authorization--ali &ﬂf&lm aﬂ;
miﬁlgumiu functions,
s first conclusion mmum__ ﬂm
‘solving of the yuestlon asked: I
the &h&rmﬂt or quuliw of su ;
a@t’an inimical state remove from
alien the capacity to formulate an ag;-
;yﬂ@atlm for naturailsation?

Thie question leads us to study the
.,m'ﬁm:t;m which may accrue Lo sub-
Jects of inlmiml states as a result of
=‘.Wlh

There are ihm wnim ar theories.

The first, aceording to the authors
who faver it, is a corollary of the
;;mmm law which would bave it that
war ghould produce effects or rela-
tlgm as between subject and subjeot.
Thus, If war makes enemies of the
states and thelr subjects at one and
the same time, all rapports de droit
tease by the very fart of the exist-
ence of war; mﬁ mmvulaﬂr con-
tracts beiween the helligerents are
suspended, new onex cannotl be formed
and the right of action on subjects of
the inimical state is not recognized
in law,

The second svstem resembles ihe
first. It attributes to war the same
consequences—but t holds that war
would not ipso facto produce such
incapacities;  hefore these dizabilities
can be produced the Intervention of
the sovereign in mﬂiﬂsﬂ to  declare
them.

In the third system war does not
produce offects as bhetween subleet

and suhject, hot betweesn state and
ﬁimg,f""' and It affects the suhject only
indirestly insafar as s required to at-
tain the end or abiect (of the war).

This i a8 modern theory and it is
stirihuted to Jean Jacqoues Roussenn.
It s probably based on the idean ex-
pressed by Montesquien io the effect
that in times of peace we should seek
to enjoy as much good as possibls:
in times of war to suffer a= itile evil
as possihle . . . ANl suthors are in
actoril in saying that the first svstem
s a fandamental rule of English pub-
e international law. Nt i= therefore
the rule prevailing n sur faw, It is
mael. however, 1o asvertain whether
or aot this law admits of some (em-
periag provision (temperament) as to
the “$us stand! in judiele” « Hall
teachss tHat! vhen subledts of an n-
mieal mate are pithorigze! In Temain
in the douniry. they pre relioved af
Thewe disshilitine

“When perscns are allawesd ta re-
main, esither for a specilied time or
diring gond hehavior, they are sxon-
ernted Prom the dluahilities of etemies
for sie'h time az they, In fart. stay
and they are placed in the same posi-
finn Aas dfher Tore ghsrs except that
they cannol carry on a direct trade
in thelr nmwn oF ether spemy vessels
with the s emy country, '*MH#“. ‘ﬂtm
nativnal Law,. p K

Nat a prawlamation of the ﬂﬂw
Gemeral-ln-Councii. dated 18th of Ag-
2wl eXPressi; Javs:

"i. That &l pereress In mm of
German  or  Aus ro- Hutarian setion-

ity s g ms they qiuiettv prurene
vhelr  ordi ?‘!MW avarations, e allowe
in cortinuge o oeniay *m mmm “
ihe law wnd ‘“‘w e e T
pud consideration due s wmﬁm ﬁM
jaw-ahiding ctzens. afd that 1hey
e mot arrested, det<ined or mm
wWith utless *‘Tete v relsonall
s pelieve that they ﬂw
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#ay, the right to enter suit to obtain
Judgment granting them what belongs
to them or what is due them-—is ad-
migsible in law. For, If it were olher-
wige, how could we say in the words
of the proclamation that it is permit-
ted themt “to pursue thelr ordinary
avoeations, and to comtinue to enjey
the protestion of the law”? . What
sort of protection of the Taw would it
be if such residents wm ,rvfum thﬁ
rigin "Standi in Judicio.”

Do not these !mt‘mct.mﬂs of th&
Government of ,Great Britain, and the
“roclamation indicma an evolution of
the English law regarding war, in con-
formity with the spirit of the confer-
ennce at The Hague in 19077 Article
238 of this conference added to article
23, governing the laws and cuﬁtum
of war on land, reads as follows: “It
s forbidden to declare extinguished, ar
suspend 1 or not admissible in law
the right of nationals of the &&vm
party.”

In truth, the English authors rose
up and protested strongly against the
Antroduction of this clause, which, in
their opinion, struck at a fundamental
ritle of English publle law. Here s
how one of their number, Thomas Yr-
skine Holland, commented upon the
ratification given by Great Britain
to this provision: “It is most unfortu-
nate,”” he sayve, "“that the clause (H).
the transformation - whieh had
escaped the atteantion 0!' our delegates
to the conference, should now be cov-
ered hy the ratification given by
(Great Fritain on the 29th of Novem-
her to the agreement concerning the
laws and custome of war on land.
The best way out of the difficulty
would be, by umsnimous consent, to
wipe out the clanse as being null,
because it s anintelligible” 3 Nys
Dirait Internationale, p. 69, ﬂmmtw
(Traite de droil internatisnale, Vol
i, p 1L footnote) sayx that this
clause will be binding on English jig-
sty of the future if they desire to re-
spect intarnational law. And ought it
ot be thus, at least until the arbitras
tion tribunal asked for by Holland
has edicted the nullity of this clanss®
The instructions wiven hy the Geov-
ernment of Great Reitain and ﬂm pro-
clamation of August 15 seem to re-
#aive the guestion in the affirmative.

The conclusions ta wWhich we have
tome are the following: 1t seema to
us that in the present state of af-
fairs public international law upholds
the right of action of German and
Auvsirian subjects lving in Canadian
territory, .

At any rate the functicos of this
court, In matters of naturalization he-
ing of an administrative character,
the intapacity to take sult before the
Iaw with which German and Austrian
subifects miaht be sirvicken dJdoen ne
extend to applications for utwﬁhu
tiom ;
Whisn the mmmimwm or othes
duly anthorized parsons have received
applications far naturalization. have
administere  the nathe of residence
and allegiance, and have praduced |
fare this cvirt the mamm rertifi-
ratee aeonrdine ta he imllm%w #'
the admin‘etrative power whence the'r
autharity flowe, we sae nothing ﬂiﬂsl
anthovizgee ne to refoss the read
and depraiting »f sack miﬂm
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