Kiﬂgs Bench Court to Beciﬂe
Whether Austrian Can Sue

|

During War
MANY CASES PENDING

Decision in Test Case to (I‘a'rea.te§
Jurisprudence Governing

Other Actions Held ;
Up |
e 1

The gquestion as {6 whether an &:ﬁ?ﬁ!
encimy oan sue before a  Canadian |
aourt, taking into oconsideration the g
state of war existing, will now be|
s gl upon by 'Their landships of |

1

the Provincial Court of Apponls, a8 a |
result of argument which took place !
on Saturday in the case of Angelo |
Viela ve. Mackenzie, Mann & i.ﬁum«»f
pany. A8 is kpnown Viola sought per-
misslon Lo sue under the Workimen's
Compensation Aet, but when action
was taken the defendunts irgcribed in

law against the sull, on the grounds |
that plaintiff being an Austrian and
thua an enemy, could not be said 10
have any standing hefore the courls.
Mr. Justice Bruneaa, whilst not deny-
iy plaintiftfCs rigivt to sue, ruled that |
the asuit should be held In subpenss
pending a termination of hostilitjes, As
Viola is destitute and utlerly unabile
to work as a result of the injuries)
received in an accident whilst in thﬂl'
employ of the defendants, his counsel,
Mesgrs. Goldstein, Beuliac ;md IKngel,
with Fabre Survevor, K., ag cotinsel,
entered an appewl from Mr. Justice
Bruneau's finding, Messrs. Cook and
Magee, acting for the defendant com-
pany, opposed the appeal i
“The question at issue,” argued ]
counsel for appellants, s whether a |
person - of enemy nalionalily resident
in Canada has a ‘locus stundl® before
oHr courts, The appellant submits
that the learned judge of the court
heiow failed to distinguish betweasn
‘alien enemy’ and ‘alien friends.' This
distinotion & clemrly established by the|
majority of international authors.
Henriques—on Law of Alens and Nat-
uralization-+the author cited in the
judgment appealed from, at page 76,
says: 'Our government hasg Jong ago
cesived to enforee the anclent law in
all its rigor, and zince the commence-
ment of the seven years' war fn 1806,
It has been the custom of our govern-
ment to allow the subjeots of a siate
with which we may be at war, who
may be within the reslm at the ocom-
mencement of hostilities, to rexide
there s0 long as they demean them-
seiver dutifully, and su¢h persons are
in wffect alien friends and entitied to
be treated as such,” Hall In his hook
on International faw, 6 ed., page 3588,
a‘ma;k&ﬁ the same distincuon-—-he says:
‘Where persons are entitled to remain
etther for a specified time after the
commencement of war or during gouod
behuvior they are exonerated from the
disabilities of enemies for suoh time
us they in fact stay, and they are|,
placed in the same position as other
forelgners except  that they canno
CAarry on 4 direct trade with the fmmuy

country.” Cockburn - Natlonality -
Page 150; “In modern times, in ﬂen- |
claring war the poverelgn usually in|
the proclamation of war, qualifies it |
by permitiing the subjeots of the
enemy state resident here to continue |
80 Jong asg they demean themselves |
peaceably, and sach persons are deem- |
l
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el allen friends.” Halshury on 'Laws
of England’-Page 810, No, 682: ‘0 has
been for a long time the custom (o
exonerate alien  enemies, who have] .
beon allowed to remain in this country | ;
and of good behavior, from the ddis.
abilities of alien enemies.’ Westlake, ,
in  hig book on Iaternationad Law, |,
alter citing on page 41 that the reln- | °
fions of enemies oot to be held 1ol ;
exist . bhelween two statles al war with !
one anvher; betweoen each of thowe |
states and those subjects of the other
whom it may W necessury o affect
by act of force, and so far only as it
I8 necessary so to affest them. but not
between individuals, saves on page 4 ||
‘Termission te eneiny  subjects to re-
man in the country, even {f in the |
express words of the trealy # ghould |
nappen 1o stand alone, must in oom-
mon sense carry with it permission 1o
#mux their property while so vemain- ||
ing.' Oppenhetm, on  International |
Litw, 3nd ed. €1913), vol 2, on page |
1538, enumerates siX exceptions to the !l
rule that enemy subjoeots are prevenied ||
from taking and defending legal pro- |
ceedings which exceptions include the
Cases of enemy subjects who have &) |
Heonse 1o trade or are allowed (o re-|
madn in the country of a belliserent |
s docirine has been accepted and|
approved of in the following vases:
Princess Thurn and Taxis ve. Moffit, |
decided in England recently, and tw':
parted in the Times Law Reports of |
(hatabher iSth, 184, Jlis Lordship Mr.
Justice Sargeant, in deillvering the
mdgment of the court, sl that the |
law was correctly stated tn Hall's “In. |
ternationagl Law.” An Amerioan t‘.ﬁlME:
i point i that of Clarke vs. Marey, |
10 Johnson's Reports-page S8  This
Case Rives a vivid conprehension of |
the earlier English law and decisions. |
This was & case on a note taken by al
Britiah subjort before the courts of |
the Siate of New York during the|
War of 1512 The pled was that the | |
plaintiff could aot maintain his action |
Becnuse he was &n allen bora in the
Unlled Kingdom of Creat ﬂhmi:ﬁ and !
Ireland, and not madle a citisen of thﬁ§
United States Y  natumiization ar ||
otherwise, and that a stale of war ex- !
el bhetween Great Breitain and Tre. ||
and and "‘w United States of Amer. ?

T

Wi RKent, (1, i delivering the opin-
an of the Mwﬁ Sai "To render the f‘h
plea of an alien enemy good, it seems ' |
foew 1o e anderstood to be the law of |
Engiand that the plea must noe ﬂmuf
aver that the plaintiff was an aiimg
enemy Dyt that he was adhering to |
the enamy.' The view that sublocty |
of the enemy state resident here are
entitied 1o sue and e soed has |
aﬁhwtﬁi & notabie triumph n! T%;
Hague Conference of 1597 when an ad. | |
dition was made to the prohibitions of
articie 12 of the regulations respectin £ i
the laws ﬁﬂﬂ CUMt s of wir oD nd
it In ofter]l s seion M. The trane. ||
iaton adoptedyhiv the Rritish Foreign ||
Office in the Blue Book ssued in 10es
reported in the DBritish Parinmentary
Fapers, Misellaneous. Noo 61808
page b, renders the section in % ¢
M s fmﬁﬁwm (it ® prohibdted): ‘1&
mﬁmﬁh& me ﬁg;m of gm mhm at
m hostile parly to institute logal pro.
*ﬁﬂ © This tresty having him
Sulserioed o by Great Britain and |
mmm ﬂnmm constitutes the Imv
M;Mﬂ! l&fm %’ﬁ!‘%”’ia M«mmﬂ i
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| vinee?  Second. Assuming ‘that he
has not such a right at common law,
thas he acquired such a rnight owing

| 0 the terms of the various Froclama-
| Uons that have been made?  Third

Under any circumstances, can  the
Hespondent so deal with Viela as to
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make effective the various terms  of
the Workmen's Compensation Act to
which reference has been made? “The
cammon law governing the ri-ghl_ﬂe; of
alions In times of war"” sald Mr. Cook,
“is clearly defined by Lord Davey in
Jason  ve.  Driefontein  Consolidated
Mines, Limited, 1802, A, C. 484, whero
he paints out at p, 499 that actions on
contracts are suspended during the
continuance of the war and revive on
the restorption of peace. This ap-
parently ls the only modern authorily

prior to the outhreak of hostilities on

the 4th August lust, but it is well to
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| Ble” If it were necessarv., abund-

subject of this country., Judgments
similar o the one now appealed from
have been rendered by many of the |

L assumption that when two eountries

trary to publie poliey for the Courts

note that Lord Tlalshury at 8. 493,
makes the statement that an allen
efiemy cannot sue while war lasts,
slhinilar stateméents  belng  made by
Lord Landley at pp. 609 and 510, The
effeot of war s alsd clearly stated by
Oppenheln, 2 International Law, b
I11, in the following words: “As re-.
gard Briiish law, there is no doubt
that It prohibits commerclal and other
friendly imtercourse between Britlsh
and enomy subjects, cancelys existing
contracts, including partnership, does
not allow an enemy subject to gue or
be Bued In British Courts® Hen-
riques’ Law of Aliens and Naturale
‘zation is to the same offect. Thus,
ne states at p. 76, “An allen enemy
8 unable to sne upon ANy Ccause f}f]
action, even though it has arlsen be-
fore the commencement of hostilitios;
but in this case, his right of action s
not destroyed, it ig merely suspended
during the continuance of the war"
in Bacon's Abridgement, Vol, 1 (T7th
Fdition), p. 183, the law is thus
stated: "The plea of an allen enemy
8 a bar to a bill for relief in cquity
as well ag to an action at law, ete,

«nt additional  authority might he
danoted in support of the propogition
that no right of action whatever
might be quoted in support of the
proposition that no right of action
whatever during war vests in an allen
cnemy. The proposition s element-
ary, the rule being founded upon the

are at war, all the subjects of each |
country are nt war and that it is oon”

of this country to render and assist- |
ance to an allen enemy to enforce
vights which but for the wiar he would
be entitied to enforee to his own ad- |
vantage and to the detriment of a |

Judges of the Superior Court and, in-
deed, It may be said that the practice
of suspending actions, such as the
present, Is now definitely fixed. The
game rule has been applied by the
Courtg of Ontario, the Respondent
referring to the cage of Rasal vs
Sullivan, 7 Ontario Weekly Notes, p.
4% Aa decision of Mr, Justice Hodgins
rendered in September, 1914) and to
the case of Dumenko ve, Swift Can-
adlan Company, 7 Ontarle  Weekly
Notes, p. 166, In  this lalter case,
which was decided on the 24th Ocf -
aber inmt hief Justice Faleonbridge,
in rendering judgment, pave: "“As to
the Defendant’'s motion, it is  quite |
clear upoen the anthorities that the
Flaintiffs, having heeome allen
enemies, ought to be barred from
further having and maintaining this |
wetion, see Le Bret ve, Papillon 4
East 502: Brandon va. Nesbhitt (1794) |
6 T.R., 25 Mew's Digest, Val, 8 pp. 210, |
11 The Plaintiff's action (g therefore on
this ground also diemissed with costs.
This dismissal ia not necessarily, and
I dov ot mean it to be, & bar to a egh-
sequent action in respeet to the same
matter after peace shall have heen
declared ™

P'or the above reasons, the Respond-
ent submits that as the Appellapt is
aamittedly an Austrian  subject, he
has prima facie no right whatever to |
appear before the Courts of this Pro-
vinee, that no presamption exists in
hig favor and that In consequence the
udgment appealed from g on gen-
crel prinelples unqguestionahble. ‘

It was held by Mr. Justice Charbon. |
reptt in the case of Touchette vs, !
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CDominion Textlle Company (16 QP R,

. 24%) that an action instituied under
thee provisions of the Compensation
ALl wig necessarily an  action eXx
contractiu, A Judgment simllar  in
effect wae rendered by Mr, Justice
Lafontalne in the case of Vincenl vs,
The Grand Trunk Rallway (IR.J.1L., 49,
B.C, 864),  This is undoubtedly cors
rect as the rigiht of recovery in such
@ case ls inno way dependent upon the
fault of tne Defendant or his employ-
ecs, and Is in no way subject to the

Crules governing delictual claims under

Certicles 1003 and followlug of the

|
i
|

Civil Code  In the prescut case, Lthe
Pladntift bases hig clahm upon the
itgal contraet  created by the Act,

- which obliges the employer in  the
Levent of an accident, and even in the

tolal absence of tault on his part, to

i
|

r
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pay o setiled compensation, Various
rules are inld down by the Act defin-
ing the respective rights of the
parties, The workmen has the right to

cladm a fixed annulty under certain
conditions, and by a recent amend-
ment (4 Gearge V., Cap. 67) can claim
in leu of such annuity & fixed capital
sum, Thus, even aflter the action has

been Instituted, further definlte agree-
ments in certain cuses can he arrived
at betwesn the parties. We have al-
ready endeavored to show that the
Proclamation relating to trading with
an enemy and to contractes with an
ciemy has no application, bt if the
reverse were held, it is apparent that
the Hespondents in this case would
e prohivited from enmtering into any
contract or arranpement with  the
Appellant or from paying him any
sum or sums of money until they were
absolutely satigfied that he wasg not
an allen enemy and that .he came
within the terms of the proclamation
of the 18th August, which we repeat
has in no way been established in the
present case, Fluarther, under Article
27 of the Compensation Act, the Judge
of the Superior Court is given the
right "t use pnuch means as he may
think ugaeful to bring about an under-
standing between the parties, and if
they agree, he may render judgment
in accordance with such agreement.”
In the present c¢ase Mr. Justice
Arunesu has In effect declared that
the Plaintiff as an alien enemy s not
eniitled to invoke the provisions of
the Act pending hostilities, If his
Lordship, under the terms of Article
27, had endeavored to bring about a
settlement of the present case, he
would therebhy have heen approving
of an illegal agreement and one con-
trftry to the public policy of this
country. (1 the record as it now
standsg it is quite impossible for the
parties to in any way take advantage
(f the useful provigions of the Statute,
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