ENIL NERLICH'S
FATENOWRESTS |
INJURY'S HANDS)

Jury Retired at Noon, But Was
Reca]led for Further,
" Instructions. w

MUST NOT READ
LETTERS OF ZIRZOW

After a trial of two days the fate
of Emil Nerleh, charged with com-
mitting high treasom, is now in the
hands of the jury. With the evidence
all placed before them, Mr. Justice
Sutherland, in the .Criminal Assize
Court, commenced his charge to the
jury at 10 o'clock. It was rather a
rare occurrence, he said, for a judge
to be called upon to address a jury
in a treason trial. In this. a.ml all
other cases a person could not be
punished for a crime unless it was
shown that the person a.ccused had a
eriminal motive or there was intent in
his mind. .

“The evidence must e c]ear, po-
tent, and convincing beyond a rea-

sonable doubt before one can be found
guilty. If a. Jjuror. believed the ac-
cused guilty he must not conjur up

|in his mind some doubt that did not
| exist, but was raised up really to al-

low the juror to shirk his duty. The
verdict must be arrived at from the
evidence and documents before them.
They must not’allow prejudice to in-
fluence their opinion. The allen iu
Canada will be treated with the same
justice as a native-born Canadlan.



This is a direction that would be
glven at any time, but more stress
must be laid on.it now when national
and patrlotic feeling has been aroused.
Even prejudice was natural, it was
to be expected. The jury was to be
calm and not to allow any, extranequs
‘m%ttxter to influence their verdict.
had been suggested by the coun-

sel in thelr arguments that the Jury
“represented the sentiment of the
community.” His Lordship wished
to charge the jury that he did not
believe this to be the case. The sen-
timent of the community Is gathered
from newspaper ta.]k,oa.ssocia.tion with
friends, and in other ways.

“That sentiment”” detlared the
court, “is not based upon the evidence
you have heard here.”

“Agsisting” Has Many Meanings.

It had also been suggested that the
accused was looked upon as a mem-
ber of the relief committee and one
of the leaders in- that committee. It
would be unsafe to impute the asser-

tion that because the accused was
a member of that committee ‘he was
assisting the enemy in a general way.
The section under which the in-
dictment was laid was a very gen-
eral one. It Included “assisting in
any way . whatsoever.” The word
“assisting” had many.meanings. In
tihis case the Crown had said that
,the accused had assisted Zirzow by
i giving him. money. . . X
“No greater assistance could be
given the enemy than to supply him
{with a well-trained officer,” declared
the court. “I charge yeu that if such
assistanee or intended assistance,
{even though it did not result in the
object sought, nevertheless the de-
|sign is there, the overt act has been
. | done, to bring the accused within the
| scope of the Treason Act. I must al-
1so charge you. that If the accused
)i gave the money to Zirzow to pay his
debts, and to go to New York in
search of work, and that this was his
real object, it does not bring him
within the scope of the law.”
Zirzow -An Accomplice.
Zirzow should be treated as an, ac-
complice of the accused, and his evi-
dence should be carefully scrutinized.
In pointing out that it would be un-
safe to convict on the unsupported
- | testimony of the accused, his Lord-
ship said: “You must with great
care accept the statement made un-
der oath by the accomplice. What-
-|ever Zirzow said to anybody it was
s |nis real intention to go back to Ger-
o|many. His statement that he was
a | going to New, York to look for-¥ork
. |was only a ‘subterfuge.
i »] was struck by Zirzow’s answer
hijo the—question how he learned to
. |speak English that  ‘All  Germans
ir | Jearn French and English. When he
e | was transiating ihis letter the use of
his words and phrases seem to indi-
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'S cate that he was a man'of convincing
> | intelligence, accomplishments, and
1-{ education.” .
ne  His Lordship directed that al-
er | though Zirzow had made a statement
toin the Police Court and later denied
jt, the jury was open to believe it if
i- they saw fit. He thought that the
p- man’s demeanor in the witness box
showed that he had become an ad-
" | verse witness. B
n,| What Was Accused’s Intention?
1t The most important circumstance
was: What was the intention of the
gr accused when he save Keinz the $10.
¢ | Nerlich distinctly and dg‘mitcly con-
ee | tradicted Zirzow's statement, that he
.ir | told Nerlich he was zoing back te
1v. | Germany to fight. The jury had




seen both_men in the box and they
could believe who they saw, fit.

“1t may have_been that a man in
the position of the accused would be
drawn by mixed feelings,” said his
Lordship. “He would have sym-
pathy for the country of his birth.
He may have had much' or little or
some sympathy for the German Em-
peror. : He may not have. Unless
you can show that his sympathy and
desire was followed up by giving a
German officer in Canadn $10 to get
back to Germany. to assist the
Kaiser against our King you cannot
find him guilty.” -

.

Did Zirzow communicate his in-
tention to Nerlich that he intended
to go back to fight? The Crown says
he did.” | -

The Crown had alleged that Ner-
lich was a well-known man and had|
a large business. ““The accused must
be treated the same as anybody else
and any other inan. He must not be
shown undue consideration.” .
. ‘I have endeavored to put fort
both views calmly and dispassion-
ately. The jury is not to consider
the penalty. The duty of the jury
is to decide the main facts without
consideration of what the future
consequences are, You must not
allow any feeling against the Ger-
mans to influence vou.”

The iury retired at 11.55.

The jury was recalled and told by




His Lordship that they would not be
allowed to read the statements maude
by Zirzow. - This course followed
Mr. Hellmuth's objection, which wus
‘made_ as soon' ag His. Lordship had
finished: his charge. The court ad-

journed until 2 o'clcck.
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